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Degerli Okurlar,

Dergimizin bu sayisinda Kamu Hukuku alaninda yazilmis alti, Ozel Hukuk alaninda yazilmis sekiz
olmak tzere, toplam on dort degerli makaleyi siz okuyucularimiz ile bulusturmaktan mutluluk du-
yariz.

Kamu Hukuku alaninda takdirlerinize sundugumuz calismalarimiz; Dr. Ogr. Uyesi M. Gézde ATA-
SAYAN'In giincel ve yasamsal bir konuda insan Haklari Avrupa Mahkemesi’nin ictihadini, &nemli ki-
rilma noktalari ile beraber ele aldigi “Kadina Yénelik Ev ici Siddetle Miicadele Baglaminda insan
Haklari Avrupa Mahkemesi ictihadinin Evrimi” bashkli makalesinden, Dr. Ogr. Uyesi Seyma CEBECI
BINGOL’lin konut dokunulmazliginin ihlali sucunda yer alan mesru amac kavraminin icerigini aydin-
lathg1 “Konut Dokunulmazhiginin ihlali Sucunda Mesru Amac” adli calismasindan, Dr. Basak EKIN-
CP’nin glincel tartismalari ilgilendiren bir durumu elestirel acidan ele aldig1 “ Bir Demokrasi Sorunu
Olarak Yasama Dokunulmazliginin “Secimden Once Sorusturmasina Baslanilmis Olmak Kaydiyla
Anayasa’nin 14. Maddesindeki Durumlar” istisnasi” isimli eserinden, Do¢. Dr. Mutlu KAGITCIOG-
LU’nun spor federasyonlarinin hukuki statiilerinin tespitine yénelmis “idare Hukukunun “Havuz
Problemi” ne Devam: 7405 Sayili Spor Kultipleri ve Spor Federasyonlari Kanunu Sonrasinda Spor Fe-
derasyonlarinin Hukuksal Stattisti” baslikli makalesinden, Ars. Gor. Tevfik Can PEKER'in Tlrkiye’'de
din-devlet arasindaki iliskinin nasil bicimlendigini tarihsel sirec icerisinde Uretim bicimi ve onun
sonucu olan toplumsal ve siyasal yapi baglaminda ele aldigi “ Ttirkiye'de Toprak Diizeni ve Laiklik”
baslikli eserinden ve Ars. Gor. Ugur TABAK'In vatandaslar olarak bizleri de ilgilendiren bir konuya isa-
ret ettigi “Etkili Hesap Verebilirlik icin Sayistay’in Konu Denetimlerine Dair Tespit ve Oneriler” baslikli
calismasindan olusmaktadir.

Ozel Hukuk alanindaki yazilarimiz ise; Doc. Dr. Ahmet AYAR'In evlenme ehliyeti diizenlemelerini
hem ulusal hem de uluslararasi hukuk normlari isiginda inceledigi “ Tiirk Medeni Kanunu’nda Di-
zenlenen Evlenme Ehliyetine Elestirel Bir Bakis” isimli calismasindan, Dr. Ogr. Uyesi Kerem CELIKBO-
YA'nin anonim sirketlerde tartismali bir konuyu sicil uygulamasindan yola cikarak ele aldigi “Anonim
Sirket Yénetim Kurulu Uyeleri icin Farkli Gérev Siireleri Belirlenmesi” bashkli makalesinden, Dr. Ogr.
Uyesi Ozge DEMIRDELEN’in birden fazla vatandashgin kazanilmasi konusundaki son degisiklikleri
degerlendirdigi “Alman Hukukundaki Son Gelismeler Isiginda Birden Fazla Vatandashgin Tiirk ve Al-
man Hukukunda incelenmesi” adli calismasindan, Dr. Ogr. Uyesi Seda ERGUNES EMRAG’in hukuki
statiileri diizenlenmemis oyuncularin calisma iliskilerini sorguladig “Sahne, Perde, Ekran Oyuncu-
larinin Bagimli Calismasi” bashkli makalesinden, Dr. Ogr. Uyesi Mehtap IPEK ISLETEN’in yargicin bo-
sanma protokolliine miidahale etme yetkisini irdeledigi “Hakimin Anlasmali Bosanma Protokoliine
Miidahalesinin Sézlesme Serbestisi ilkesi Cercevesinde Degerlendirilmesi” isimli makalesinden, Dr.
Ogr. Uyesi Sebnem KILIC'in 5510 sayili Kanun kapsaminda iadesi gereken ddemelere iliskin esaslari
inceledigi “5510 Sayili Kanun Uyarinca Yersiz Odemelerin Geri Alinmasina iliskin Giincel Tartismalar
ve Anayasa Mahkemesi’'nin Konuya Yaklasimi” adli calismasindan, Nazli TURHAN ile Prof. Dr. Fulya
ilcin GONENC'in dijitallesmeden payini alan hukuk diinyasinda 6nemli bir konuyu irdeledigi “ Hukuk
Teknolojileri ve Adalete Erisimdeki Donlisttirticti Etkileri” baslikll makalelerinden ve Ars. Gor. Sinan
USTA tarafindan kaleme alinmis kira iliskilerinde incelikli bir alana isaret eden “Kiralananin Erken

Tahliyesinde ikame Kiraci Bularak Sorumluluktan Kurtulma” adh calismasindan olusmaktadir.

Her zaman oldugu gibi ilgi ve elestirilerinizi bekliyor, dergimizde yer alan degerli calismalarin ko-
nuyla ilgilenen herkese faydali olmasi dilegiyle bir sonraki sayimizda bulusmak umuduyla diyoruz...

Prof. Dr. Tugrul B. KATOGLU
Sorumlu Yazi isleri Miidiirii
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Kadina Yénelik Ev Ici Siddetle Miicadele
Baglaminda Insan Haklar1 Avrupa
Mahkemesi Ictihadinin Evrimio

The Evolution of the European Court of Human Rights’
Case Law in the Context of Combating Domestic Violence
Against Women

Dr. Ogr. Uyesi M. Gozde ATASAYAN

Oz:

Kadina yonelik siddet, toplumsal cinsiyete dayali ayrnimciliktan beslenen, tum zamanlarda ve mekanlarda
glincelligini yitirmeyen, cok katmanli bir kavramdir. Kadina yonelik siddetin fiziksel, psikolojik, cinsel,
ekonomik, dijital gibi cok cesitli goriiniimleri bulunmaktadir. Kadinlar cogunlukla en yakinlari tarafindan,
“ev ici siddete” ugramaktadirlar. Kadina yonelik siddeti ortadan kaldirabilmek icin siddet bitiin bu
boyutlanyla irdelenmelidir. Siddetin cok boyutlulugu ve bir insan hakki ihlali oldugu, biitiin diinyadaki
kadin hareketlerinin miicadeleleri sonucunda bu alandaki insan haklar1 birikiminde; cesitli belge ve
denetim mekanizmas1 kararlarinda yansimasini bulmustur. Bu cercevede, kadina yonelik siddetle
miicadelede devletin onleyici, koruyucu ve caydirici ¢cok sayida pozitif ylikimlilukleri bulunmaktadir. Bu
calismada oncelikle kadina yonelik siddet ve ev ici siddet kavramlarina deginilecek, daha sonra kadinlara
yonelik ev ici siddetle miicadele konusunda insan Haklar Avrupa Mahkemesi’nin (IHAM) ictihadimin evrimi
ele alinacaktir. Calismada soz konusu ictihadin onemli kirilma noktalari; eksi ve artilaryla birlikte ele
alinarak bu alanda bir perspektif sunulmaya calisitmistir.

Anahtar Kelimeler:
Kadina Yonelik Siddet, Ev ici Siddet, Toplumsal Cinsiyet, Pozitif Yiikiimliilikler, insan Haklar1 Avrupa Mahkemesi.

Abstract:

Violence against women is a complex and multi-layered phenomenon, rooted in gender-based
discrimination and remaining persistently relevant across all temporal and spatial contexts. It manifests
in diverse forms, including physical, psychological, sexual, economic, and digital violence. Women
are most frequently subjected to domestic violence, often at the hands of those closest to them. In
order to effectively combat violence against women, it is essential to analyze the phenomenon in all

its dimensions. The multidimensional nature of violence and the fact that it constitutes a violation of
human rights have been reflected in the human rights framework in this field, shaped by the struggles

of women’s movements around the world, as well as in various documents and decisions of monitoring

O Makale hakem incelemesinden gecirilmistir.
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mechanisms. Within this framework, states have numerous positive obligations-preventive, protective,

and deterrent-in addressing violence against women. This study first discusses the concepts of violence
against women and domestic violence. It then examines the evolution of the European Court of Human
Rights’ (ECtHR) case law on domestic violence against women. By identifying key turning points in
the Court’s jurisprudence and evaluating their strengths and weaknesses, the study seeks to offer a
comprehensive perspective on the subject.

Keywords:
Violence Against Women, Domestic Violence, Gender, Positive Obligations, ECtHR.
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Konut Dokunulmazhginin ihlali Sucunda
Mesru Amacgo

The Legitimate Purpose in the Crime of Violating the Immunity of
Residence

Dr. Ogr. Uyesi Seyma CEBECI BINGOL

Oz:

Bir kimsenin konutuna, isyerine ya da bunlarin eklentilerine o kisinin rizasina aykiri olarak giren veya

rnza ile girdikten sonra buradan cikmayan kisi, TCK m. 116’ya gore konut dokunulmazliginin ihlali
sucunu isler. Aym konutta birden fazla kisi yasiyorsa riza géstermeye kimlerin yetkili oldugu TCK m.
116/3’te dizenlenmistir. Buna gore, konutta yasayan herhangi bir kisi riza verebilir. Ancak ayni fikra,
riza aciklamasinin mesru bir amaca yonelik olmasi gerektigini belirtmektedir. Ote yandan, mesru amac
ile kastedilenin ne oldugu madde metninde belirtilmedigi icin doktrinde bu konuda farkli fikirler ortaya
koyulmaktadir. Kimi eserlerde mesru amacin yasal bir ama¢ anlamina geldigi ifade edilmekte iken
kimi eserlerde yasalara uygun olmanin yaninda “gelenek ve goreneklere de uygun” bir amacgtan soz
edildigi goriilmektedir. Yargitay’in yerlesik ictihadinin ikinci goriisten yana oldugu anlasilimaktadir. Bu
calismada, konut dokunulmazliginin ihlali sucundaki mesru amac kavrami sucta ve cezada kanunilik
ilkesi dikkate alinarak aciklanacak, doktrindeki goruslerden ve Yargitay ictihadindan da yararlanilarak
kavramin cercevesine aciklik getirilmeye calisilacaktir.

Anahtar Kelimeler:
Konut Dokunulmazligimin ihlali, Riza, Mesru Amac, Sucta ve Cezada Kanunilik ilkesi, Belirlilik ilkesi.

Abstract:

A person who enters an individual’s residence, workplace, or associated buildings against that person’s
consent or does not leave after entering it with consent commits the crime of violating the immunity

of residence according to Article 116 of the TPC. Article 116/3 of the TPC regulates who is authorized
to consent if more than one person lives in the same residence. Thus, any person residing there may
consent. However, the same paragraph states that the consent must be for a legitimate purpose. Since
the article does not specify a legitimate purpose, there are different opinions on the doctrine. In some
works, it is stated that a legitimate purpose means a legal purpose, while others refer to a purpose that
is also “in accordance with customs and traditions”. It is understood that the established case law of
the Court of Cassation favours the second view. In this study, the concept of a legitimate purpose in the
crime of violation of the immunity of residence will be explained by considering the principle of legality,

O Makale hakem incelemesinden gecirilmistir.
Yayin Kuruluna Ulastig1 Tarih: 11.04.2025 /_Kabul Tarihi: 30.05.2025.

Calismanin 6zel hukuk kismina yonelik sorularimi cevaplayan Dr. Ogr. Uyesi Zeynep Damla Taskin’a, Dr. Ali Sah-
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and the framework of the concept will be clarified by using the opinions on the doctrine and the case
law of the Court of Cassation.

Keywords:
Violation of the Immunity of Residence, Consent, The Principle of Legality, Legitimate Purpose, The Principle of Clarity.
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Bir Demokrasi Sorunu Olarak Yasama
Dokunulmazhginin “Secimden Once
Sorusturmasina Baslanilmis

Olmak Kaydiwyla Anayasa’nin

14. Maddesindeki Durumlar” Istisnasio

The Exception to Legislative Immunity for “Cases Subject to
Article 14 of the Constitution as Long as an Investigation
Has Been Initiated Before the Election” as a Problem of
Democracy

Dr. Basak EKINCi

Oz:

Anayasa’nin 83. maddesine gore yasama dokunulmazliginin istisnasin1 olusturan “secimden oGnce
sorusturmasina baslanilmis olmak kaydiyla Anayasa’nin 14. maddesine giren durumlar”, istisnanin
kotuye kullamilmasini kolaylastiran bir belirsizlik icermektedir. Anayasa Mahkemesi, hukuk devleti
ilkesinin bir geregi olan 6ngoriilebilirlik kriterini tasimayan bu kuralin mevcut haliyle uygulanmasinin
secilme ve siyasi faaliyette bulunma hakkini ihlal edecegine karar vermistir. Mahkemenin bu istisnaya
yonelik ictihadi, yasama organina bu istisnanin kapsamini ve uygulamasinda goz oniinde bulundurulmasi
gereken kriterleri belirleme ylkimluligli de yiiklemistir. Ancak bu calismada, s6z konusu istisnanin
demokratik hukuk devleti ilkesi acisindan yarattigi risklerin istisnanin daha detayli diizenlenmesiyle
ortadan kaldirilamayacagi ileri siiriilmistiir. Calismanin onerdigi ¢oziim, bu istisnanin Anayasa’nin 83.
maddesinden cikarilmasidir. Zira yasama dokunulmazligimin amaci, islevi ve sinirlan Tirkiye baglaminda
ele alindiginda istisnanin sadece secim sonrasina degil secim Oncesi siyasal alana da keyfi miidahaleyi
mimkiin kildigi ve boylece demokratik hukuk devleti ilkesine ciddi sekilde zarar verme potansiyeli
tasidigr aciga cikmaktadr.

Anahtar Kelimeler:
Yasama Dokunulmazlig, istisna, Hakkin Kotiiye Kullanilmasi, Demokrasi, Siyasi Ozgiirliikler.

) Makale hakem incelemesinden gecirilmistir.
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Abstract:

The exclusion of the member of the parliaments from inviolability concerning the “cases subject to
Article 14 of the Constitution as long as an investigation has been initiated before the election”
according to Article 83 of the Constitution of Turkiye entails ambiguity, facilitating the misuse of this
exception. The Constitutional Court has ruled that the implementation of this rule, which lacks the
foreseeability criterion inherent to the principle of the rule of law, constitutes a violation of the right
to stand for election and to engage in political activities. The Court’s jurisprudence on this exception
imposes an obligation upon the legislature to define the scope and criteria that must be considered

in its application. However, this study argues that the risks posed by this exception to the democratic
rule-of-law principle cannot be eliminated merely through more detailed regulation. Instead, the study
proposes the removal of this exception from Article 83 of the Constitution. Indeed, when considering
the purpose, function, and limits of legislative immunity within the Turkish context, it becomes evident
that this exception has the potential to seriously harm the democratic rule-of-law principle by enabling
arbitrary interference not only after but also before elections in the political arena.

Keywords:
Inviolability, Exception, Abuse of Rights, Democracy, Political Freedom.
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idare Hukukunun “Havuz Problemi’ne
Devam: 7405 Sayil1 Spor Kuliipleri ve
Spor Federasyonlari Kanunu Sonrasinda
Spor Federasyonlarinin Hukuksal Statiisii

Continuation of the “Pool Problem” of Administrative Law:
Legal Status of Sports Federations After Sports Clubs and
Sports Federations Law No. 7405

Doc. Dr. Mutlu KAGITCIOGLU"

Oz:

Tizel kisiligi tartismali olan yapilarin hukuksal statiilerinin belirlenmesi, Tiirk idare hukukunun temel
ugrasi alanlarindan biridir. Spor federasyonlarinin tiizel kisiliklerinin niteligi hakkinda bugiine kadar farkli
gorusler ileri strilmustur. Mevzuatta yer alan dizenlemelerdeki belirsizlikler veya bilincli olusturulan
bosluklar, yargi yerlerinde ve 6gretide spor federasyonlarinin tiizel kisilikleri ile ilgili farkli sonuclara
ulastirrmstir. 2022 yilinda vyirirliige giren 7405 sayili Spor Kuliipleri ve Spor Federasyonlar Kanunu,
spor federasyonlarini yeniden diizenlemekle birlikte, tiizel kisiligin niteligi hakkinda acik bir ifadeye

yer vermemistir. Spor federasyonlarinin 6zel hukuk tizel kisisi veya kamu tiizel kisisi olup olmadiklan
hakkinda sessiz kalan kanun koyucu karsisinda, 7405 sayili Spor Kullipleri ve Spor Federasyonlari Kanunu
hiikiimleri degerlendirilmelidir. Bu dogrultuda calismamizda, spor federasyonlarinin kamu tiizel kisisi
olduklar sonucuna varilmistir. Bu sonuca, kamu tiizel kisiliginin anayasal olciitleri ve kamu giicii
ayricaliklarini iceren diger dlciitle cercevesinde ele alinan Kanun hiikiimleri incelenerek ulasilmistir.

Anahtar Kelimeler:

Kamu Tiizel Kisiligi, idari ve Mali Ozerklik, Kamu Giicii Ayricaliklari, Spor Kuliipleri ve Spor Federasyonlar
Kanunu, Spor Federasyonu.

Abstract:

Determining the legal status of structures whose legal entity is controversial is one of the main areas

of concern of Turkish administrative law. Different opinions have been put forward about the nature

of the legal entity of sports federations. The uncertainties in the regulations in the legislation or the
deliberately created gaps have led to different conclusions regarding the legal entity of sports federations
in jurisdictions and doctrine. Sports Clubs and Sports Federations Law No. 7405, which entered into

force in 2022, did not include a clear statement about the nature of the legal entity, although it
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reorganized the sports federations. The provisions of Sports Clubs and Sports Federations Law No. 7405
should be evaluated against the legislator who remains silent about whether sports federations are
private legal entities or public legal entities. In this direction, in our study, it was concluded that sports
federations are public legal entities. This conclusion has been reached by examining the provisions of
the Law, which are considered within the framework of the constitutional criteria of the public legal
entity and other criteria including the privileges of public power.

Keywords:

Public Legal Entity, Administrative and Financial Autonomy, Public Power Privileges, Sports Clubs and Sports
Federations Law, Sports Federations.
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Turkiye’de Toprak Diizeni ve Laiklik @

Land Tenure and Laicité in Turkey

Ars. Gor. Tevfik Can PEKER"

Oz:

Bu calismanin temel amaci, Tirkiye’de din-devlet arasindaki iliskinin nasil bicimlendigini Osmanli
Devleti’nden cumhuriyetin erken donemlerine kadarki tarihsel siirec icerisinde liretim bicimi ve onun
sonucu olan toplumsal ve siyasal yap1 baglaminda ele almaktir. Bu bakimdan oncelikli sorun tarihsel
siirecte Turkiye’de Bati tarzi bir feodal yap1 bulunup bulunmadiginin belirlenmesidir. Bu bakimdan Osmanli
trretim biciminin niteligine iliskin tartismalar genel hatlariyla ele alinmistir. Bu dogrultuda Tirkiye’de,
ilkel bir feodalitenin ardindan kendine 6zgii kosullar ve ekonomik bagimlilik iliskileri icerisinde Bati’dan
ayrisan, bir anlamda bozulmus bir feodal yap1 olustugu goriilmistiir. Din ise bu yap1 icerisinde hem

siyasal iktidarlar kurdugu iliski hem de toplumsal fonksiyonlar acisindan degerlendirilmistir. Dinin,
oncelikle Osmanli’nin klasik doneminde siyasal iktidar ile kurdugu iliski, ekonomik sistemin bozulmasi

ile farkli bir hal almistir. Siyasal iktidarin baskinligi iizerine kurulu olan din ve devlet bitiinlesmesi
yerini, siyasal iktidarin din tarafindan simirlandirildigi bir diizene birakmistir. Cumhuriyet donemi ise
Osmanli’dan kalan dinamigin yeniden bicimlendirilmesi lizerinde yogunlasmistir. Bu bakimdan dinin
toplum lizerindeki etkisi ve bunun toprak diizeni ile olan iliskisinin doniistiiriilmesi gerekliligi kendisini
gostermistir. Bu noktada sanayilesme ve toprak reformu tartismalar gindeme gelmistir. Toprak reformu,
toplumu etkileyen feodal iliskilerin ¢oziilmesini amaclamaktadir. Ancak onun basarisizligi, bu iliskilerin
tasfiye edilememesine neden olmus ve Tirkiye’de laikligin toplumsal tabandan ayrik bir bicimde
benimsenmesi sonucunu dogurmustur.

Anahtar Kelimeler:
Feodalite, Toprak Diizeni, Laiklik, Sekiilerizm, Din-Devlet Ayriligi.

Abstract:

The main objective of this article is to explore how the relationship between religion and the state in
Turkey has been historically shaped from the Ottoman period to the early years of the Republic, within
the framework of the mode of production and the resulting socio-political structures. A main problem
in this context is whether a Western-style feudal system existed in Turkey. The article discusses the
nature of the Ottoman mode of production and concludes that, following a primitive form of feudalism,
a distorted and specific version of feudalism emerged-one that diverged from the classical Western
model due to eceonomic dependency relations. On the other hand, religion is analysed both in terms of
its institutional relationship with political power and its socio-economic functions. In the classical era
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of the Ottoman Empire, religion was integrated under the dominance of sultan’s authority. Although,

as the economic system began to deteriorate, this relationship was transformed: religion increasingly
became one of the elements which constrain political authority. The early Republican period focused on
reshaping this inherited dynamic, by redefining the role of religion in society and its connection to land
tenure. Although land reform aimed to dissolve the lingering feudal structures, its failure prevented full
transformation, resulting in a form of (aicité that remained detached from broad social foundations.

Keywords:
Feudalism, Land Tenure, Laicity, Secularism, Separation of Religion and State.
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Etkili Hesap Verebilirlik Icin Sayistay’in
Konu Denetimlerine Dair Tespit ve
Onerilero

For an Effective Accountability: Findings and Proposals on the
Court of Accounts’ Thematic Audits

Ars. Gor. Ugur TABAK"

Oz:

Yiiksek denetim kuruluslari, demokrasinin en temel bilesenlerinden hesap verebilirligin en Gnemli
aktorleri arasindadir. Yiiksek denetim kuruluslan yiriitme organinin hem halka kars1 hem de yasama ve
yargi organlarina kars1 mali hesap verebilirligini saglamakla kalmayip diger hesap verebilirlik boyutlarim
da etkileme potansiyeline sahiptir. Ulkemizde ise Sayistay 2020 yilindan beri konu denetimleri yapmaya
baslamistir. Konu denetimleri, performans denetimi alaninda 2010 yilindan bu yana devam eden sessizlige
son vermesi acisindan onemli bir gelismedir. Ancak konu denetimleri birkac yonden gelistirilmeli ve
saglamlastinlmalidir. Oncelikle bu denetimlerin kanuni dayanaklarinin daha acik ve detayli bir sekilde
kanunda yeniden diizenlenmesi gerekir. ikinci olarak bu denetimlerin konu ve kurum bakimindan
kapsami da genisletilmeli, kamu sektorii-6zel sektor ortakligiyla yiiriitiilen yiiksek maliyetli projeler,
yilksek miktarda kamu parasinin dolayli yoldan kullanan kamu yararina calisan sivil toplum kuruluslar

ve kitlesel yardim kampanyalari, buyuk bir kismi1 kamu parasiyla finanse edilen Turkiye Varlik Fonu gibi
kurumlar ve alanlar Sayistay denetimi kapsamina alinmalidir. Ayrica Sayistay’in konu denetimlerinin
konularim belirlerken ve karar verilen denetimlerin planlamalarina karar verirken Baskan merkezli bir
mekanizmadan vazgecmesi ve yetkinin Sayistay’in daire ve kurullarina dagitilmasi konu denetimini daha
etkili bir mekanizma haline getirecektir. Yiriitme organinin hesap verebilirligini saglamak acisindan
TBMM’nin de Sayistay’in denetim faaliyetine daha aktif katilmasi elzemdir.

Anahtar Kelimeler:
Sayistay, Performans Denetimi, Konu Denetimi, Hesap Verebilirlik, Yuksek Denetim.
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Abstract:

Supreme audit institutions are among the most crucial actors in ensuring accountability, which is one

of the fundamental pillars of democracy. These institutions not only ensure the financial accountability
of the executive branch towards the public, the legislative and the judiciary, but they also have the
potential to influence other dimensions of accountability. In Turkiye, the Court of Accounts has begun
conducting thematic audits since 2020. These audits represent a significant development, as they
mark an end to the long-standing absence of performance audits since 2010. However, thematic audits
require further development and consolidation in several respects. Firstly, the legal basis for such audits
should be redefined in the legislation in a clearer and more detailed manner. Secondly, the scope of
these audits, both in terms of subject matter and institutional coverage, should be expanded. High-cost
projects carried out through public-private partnerships, civil society organisations operating in the
public interest that indirectly manage substantial amounts of public funds, mass donation campaigns,
and institutions such as the Turkey Wealth Fund-which is largely financed by public resources-should fall
within the remit of the Court of Accounts. Moreover, for thematic audits to become more effective tools,
the current president-oriented model for determining audit topics and planning should be replaced by

a system in which this authority is distributed among the Court’s chambers and boards. To ensure the
accountability of the executive branch, it is also essential that the Parliament take a more active role

in the audit activities of the Court of Accounts.

Keywords:
Court of Accounts, Performance Audit, Thematic Audit, Accountability, Supreme Audit.
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Tiurk Medeni Kanunu’'nda Diizenlenen
Evlenme Ehliyetine Elestirel Bir Bakig"

A Critical Perspective on the Regulation of Marriage Capacity
in the Turkish Civil Code

Doc. Dr. Ahmet AYAR

Oz:

Bu calisma, Tiirk Medeni Kanunu’nda evlenme ehliyeti basligi altinda diizenlenen hiikimlere elestirel bir
perspektiften yaklasarak, mevcut diizenlemelerin hem ulusal hem de uluslararasi hukuk normlari 1s181nda
degerlendirilmesini amaclamaktadir. Evlenme ehliyeti kavrami, kisinin evlenme hakkini kullanabilmesi
icin gerekli olan yas, ayirt etme giicl ve yasal temsilci izni gibi kosullar icermektedir. Ancak, ozellikle on
alt1 ve on yedi yasindaki bireylerin evlenmesine izin veren istisnai hiikiimler, cocuk haklar1 baglaminda
ciddi tartismalara yol acmaktadir. Calismada, Turk Medeni Kanunu’nun ilgili maddeleri, Anayasa
hiikimleriyle birlikte Birlesmis Milletler Cocuk Haklarina Dair Sézlesme hiikiimleri 1s18inda incelenmis ve
cocuk yasta evliliklerin temel hak ihlali oldugu vurgulanmistir. Ayrica erken yasta evliliklerin bireysel,
sosyal ve hukuki sonuclarina dikkat cekilmis; evlenme ehliyeti kavraminin yeniden ele alinmasi gerektigi
sonucuna vanlmistir. Sonug¢ bélimiinde ise mevcut diizenlemelerin cocuk haklarini esas alan, cagdas,
koruyucu ve biitiincil bir bakis acisiyla yenilenmesi gerektigi onerilmektedir.

Anahtar Kelimeler:
Evlenme Ehliyeti, Cocuk Haklari, Turk Medeni Kanunu, Erken Yasta Evlilik, Anayasa ve Uluslararasi Sozlesmeler.

Abstract:

This study critically examines the legal provisions regarding marriage capacity as regulated under the Turkish
Civil Code, with a particular focus on assessing their compatibility with both national constitutional principles
and international human rights standards. Marriage capacity refers to the legal prerequisites an individual
must meet to enter into marriage, such as minimum age, mental competence, and-when applicable-consent
from legal guardians. However, the exceptions allowing individuals aged 16 or 17 to marry under judicial
permission have sparked significant controversy from a child rights perspective. This paper analyzes the
relevant articles of the Turkish Civil Code in the context of the Turkish Constitution and the United Nations
Convention on the Rights of the Child. It emphasizes that early-age marriages constitute violations of
fundamental rights and hinder the physical, psychological, and social development of minors. The study

also highlights the adverse effects of child marriage and calls for a comprehensive reevaluation of the legal
framework surrounding marital capacity. In conclusion, the research advocates for reforming the current

legal regulations in a manner that is protective, modern, and aligned with the best interests of the child.

Keywords:
Marriage Capacity, Child Rights, Turkish Civil Code, Early Marriage, Constitution and International Conventions.
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Anonim Sirket Yonetim Kurulu Uyeleri
icin Farkli Gérev Siireleri Belirlenmesi"

Setting Different Terms of Office for Members of Board of
Directors in Joint Stock Companies

Dr. Ogr. Uyesi Kerem CELIKBOYA"

Oz:

Turk hukukunda genel kurulun yonetim kurulu tyelerinin gorev surelerini belirleme yetkisi kapsaminda,
her yonetim kurulu uyesi icin farkl siire tayin edebilecegi kabul edilmekteydi. istanbul Ticaret Sicili
Miidiirliigii’niin 07.05.2024 tarihinde yayimladig1 duyuruda, tiim yénetim kurulu iiyelerinin ayni siire igin
atanmasinin zorunlu oldugu belirtilmistir. Bu goris, yonetim organinin “kurul olarak” secilmesi gerektigi
anlayisina dayandinlmis, fakat bu yaklasim hem genel kurulun takdir yetkisini kisitlamis hem de bazi
kuramsal tartismalara yol acmistir. Kanaatimizce, TTK sistemi uyarinca yonetim kurulu lyelerinin secim
siireci bireysel olarak degerlendirilmelidir. Bu acidan istanbul Ticaret Sicili Midirligi’niin duyurusu
isabetli degildir. Calismada son olarak yonetim kurulu tyeleri icin farkli gorev siireleri belirleyen genel
kurul kararlarinin tescil talebi halinde isleyecek surec de ele alinmistir.

Anahtar Kelimeler:
Yonetim Kurulu, Uye Secimi, Gérev Siiresi, Ticaret Sicili, Kademeli Yénetim Kurulu.

Abstract:

It was acknowledged that the general assembly may appoint different terms for each board member as
per its authority to determine the terms of office for the board members under Turkish law. However,
in the announcement published by the Istanbul Trade Registry Directorate on 07.05.2024, it was stated
that all members of the board of directors must be appointed for the same term. This view was based
on the understanding that the board of directors should be elected ‘as a board’. This approach both
restricted the discretionary power of the general assembly and led to some theoretical debates on joint
stock companies. According to our view, the acquisition and loss of board membership is an individual
process for each board member. In this respect, we conclude that the announcement of the Istanbul
Trade Registry Office is not in line with the TCC provisions. Lastly, this study analyses the process to be
followed in the event of a request for registration of general assembly resolutions that set different
terms of office for board members.

Keywords:
Board of Directors, Appointment of Members, Terms of Office, Trade Registry, Staggered Board.
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Alman Hukukundaki Son Gelismeler
Isi8inda Birden Fazla Vatandaslhigin
Tiirk ve Alman Hukukunda Incelenmesi"

The Acquisition Multiple Citizenship in the Turkish and
German Law in Light of Recent Developments in German Law

Dr. Ogr. Uyesi Ozge DEMIRDELEN"

Oz:

Vatandaslik, bir devlete yasal aidiyetliginin ve devletten dogrudan kaynaklanan hak ve yiikiimliliklerin
ifadesidir. Her devlet, uluslararasi hukukun genel ilkelerine gore ve kendi sinirlann dahilinde,
vatandaslarinin kim oldugunu ve vatandasligin kazanimi ve kaybini kendi i¢c hukukuna gére diizenleme
yetkisine minhasiran sahiptir. Birden fazla vatandasligin kazamlmasinda ise hukuk sistemlerindeki
vatandaslik hukukuna iliskin diizenlemeler ve vatandaslik kanunu degisikligi siireci, devletlerin goc
ve uyum politikalariyla siki iliskilidir. Devletler, gécmen niifusunun ve kiiltiirel cesitliligin artmasiyla
birlikte vatandaslik politikalarin1 surekli olarak gozden gecirmektedir. Bu cercevede, vatandaslik
hukukundaki temel ilkeler ve devletlerin vatandaslik hukukunda yiiriittiigi politikalar ve neticesinde
vatandaslik kanunlarinda yaptiklar degisiklikler diizenli olarak giincellenmektedir. Ancak devletler
duzenleme yaparken vatandaslarinin haklarint ve sorumluluklarini dengelemeyi de amacglamaktadir.
Oncelikle devletle vatandas arasindaki iliski ve vatandaslik baginin ortaya konulmasi gerekmektedir. Bu
nedenle calismada ilk olarak, vatandas ve vatandaslik terimlerinin tamimina ve kavramsal icerigine yer
verilecektir. Temel ilkelerin birden fazla vatandasliga etkisi, birden fazla vatandasligin kazanilmasinda
goc hareketliliginin yeri, Alman vatandaslik hukukundaki gelismeler ve tarihsel siireci degerlendirilecektir.
2024 yiinda Alman vatandaslik hukukunda yapilan degisiklikle birden fazla vatandaslik konusundaki
duzenlemeleri bizim hukukumuz ve Tirk vatandaslari yoniinden ele alinarak, calismaya son verilecektir.
Calisma ile, birden fazla vatandaslik meselesine genel bakis sunulmasi ve vatandaslik hukuku alanina
yonelik yapilan calismalara katki saglanmasi hedeflenmektedir.

Anahtar Kelimeler:
Alman Hukuku, Birden Fazla Vatandaslik, Gog, Turk Hukuku, Vatandas.

Abstract:

Citizenship is the expression of legal affiliation to a state and the rights and obligations derived directly
from the state. Each state, in accordance with the general principles of international law and within

its own borders, has the exclusive authority to regulate who its citizens are and the acquisition and

loss of citizenship according to its domestic laws. The legal framework for the acquisition of multiple
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citizenships, however, is closely tied to the legal provisions on citizenship, as well as the migration and
integration policies of states. As migration flows and cultural diversity increase, states continuously
review and update their citizenship policies. In this context, the fundamental principles of citizenship
law, as well as the policies that states implement in their citizenship laws and the resulting amendments
to their citizenship legislation, are regularly revised. However, while making such regulations, states
also aim to balance the rights and responsibilities of their citizens. First and foremost, the relationship
between the state and its citizens and the nature of the citizenship bond must be clearly defined.
Therefore, this study will begin with an examination of the definitions and conceptual content of the
terms “citizen” and “citizenship”. It will then assess the impact of fundamental principles on multiple
citizenships, the role of migration in the acquisition of multiple citizenships, developments and the
historical process in German citizenship law, and the changes made to citizenship legislation in Germany
in 2024 regarding multiple citizenships. The study will conclude by addressing these regulations in the
context of Turkish law and Turkish citizens. The goal of this work is to provide an overview of the issue
of multiple citizenships and contribute to scholarly research in the field of citizenship law.

Keywords:
German Law, Migration, Multiple Citizenship, Turkish Law, Citizen.
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Sahne, Perde, Ekran Oyuncularinin
Bagimli Caligmasi»

The Subordinate Employment of Stage, Screen, and Theater
Actors

Dr. Ogr. Uyesi Seda ERGUNES EMRAG"

Oz:

Sahne, perde ve ekran oyuncularinin hukuki statileri hukukumuzda duzenlenmemis olup konu
tartisilmalidir. Yargitay’in goriisii s6z konusu kisilerin bagimsiz calistigi yoniindedir. Ancak sahne, perde
ve ekran oyunculari da pekala bagimli calisabilir diger bir deyisle isci sifatin1 tasiyabilirler. Oyuncularin
isci oldugunu tespit edebilmek icin yapimci ve oyuncu arasindaki sozlesmesel iliskinin, is sozlesmesi
oldugu tespit edilmedir. Bunun icin de somut olayda, is sézlesmesinin unsurlari olan is gorme, iicret ve
bagimlilik unsurlan ortaya konmalidir. Bu asamada is gérme ve licret unsurlarini tespit etmek giicliik teskil
etmeyeceksek de bagimliigin tespiti kolay olmayacaktir. Oyuncu ve yapimci arasindaki hukuki iliskide
bagimlilik arastirilirken oyuncunun calismasinin 6zellikleri dikkate alinarak, Yargitay’in bagimliligi
tespitte kullandig1 6lciitlerden yararlanmlmalidir. Bu olciitler isin yonetimi ve gercek denetiminin kimde
oldugu, licretin 6denme bicimi, isletme riskinin kimin Ustlendigi, isin yapilma zamanim kimin belirledigi
ve is arac ile malzemelerinin kim tarafindan saglandigi olarak siralanabilir. Sonuc olarak, s6z konusu
calisma bicimini, somut olay dikkate alinmaksizin, mutlak olarak bagimli veya bagimsiz calisma olarak
nitelendirmek hukuken dogru olmayacaktir. Uygulamadaki problemleri ortadan kaldirmak icin Fransiz
hukukunda oldugu gibi is Kanunu’nda oyuncularin bagimli calistig1 yéniinde bir karineye yer verilebilir.
Oyuncular belirli siireli sozlesme ile calisabilirler. Yaptiklari is, genel olarak degisim ihtiyaci barindirdig
icin belirli siireli sézlesme icin is Kanunu’nda aranan objektif kosul sarti saglanacaktir.

Anahtar Kelimeler:
Oyuncu, Is Sézlesmesi, Bagimlilik, Belirli Siireli is S6zlesmesi, Objektif Neden.

Abstract:

The legal status of stage, screen, and film performers is not clearly defined under Turkish law, leaving
room for interpretation. The Court of Cassation generally considers these individuals as self employed.
However, depending on the nature of the contractual relationship, they may also be classified as
employees within a dependent employment framework. To make this determination, it is necessary

to assess whether the contract between the producer and the performer qualifies as an employment
contract, which requires the presence of three key elements: performance of work, remuneration,

and subordination. While the first two are relatively easy to establish, the element of subordination

is more complex and must be evaluated in light of the performer’s specific working conditions. The
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Court of Cassation considers factors such as managerial control, the method of payment, operational
risk, work schedule, and provision of tools. Thus, each case should be examined individually. To resolve
the uncertainty, Turkish labor law could adopt a legal presumption, as in French law, that performers
are presumed to work under a dependent employment relationship unless proven otherwise. Such a
presumption would enhance legal clarity and improve the protection of performers’ labor rights.

Keywords:
Performer, Employment Contract, Subordination, Fixed-Term Employment Contract, Objective Reason.
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Hakimin Anlagsmali Bosanma Protokoliine
Miidahalesinin Sozlesme Serbestisi
ilkesi Cercevesinde Degerlendirilmesi"

Judge’s Intervention in the Uncontested Divorce Protocol
within the Framework of the Principle of Freedom of Contract

Dr. Ogr. Uyesi Mehtap IPEK ISLETEN"

Oz:

Genel ve mutlak bosanma sebebi olan anlasmali bosanma, eslere serbest iradeleri ile evlilik birligini

sona erdirme imkani tanir. Hakimin anlasmali bosanmaya karar verebilmesi icin eslerin bosanmanin
mali sonuclan ve cocuklarin durumuna iliskin anlasma saglamasi gerekir. S6z konusu anlasma bosanma
anlasmasi, bosanma protokoli ya da anlasmali bosanma protokoli olarak isimlendirilmektedir.
Bosanmanin mali sonuclar ve cocuklarin durumuna iliskin hususlar protokoliin zorunlu icerigini olustursa
da icerik bu konular ile sinirli degildir. Eslerin bu hususlar disindaki konularda da diizenleme yapmasi
mumkundur. Zira, bosanma protokolu 6zel hukuk sozlesmesidir ve sozlesme serbestisi ilkesi bosanma
protokolleri bakimindan da kural olarak uygulama alani bulur. Dolayisiyla, esler protokoliin icerigini yasal
sinirlamalara tabi olmak kaydiyla diledikleri gibi belirleyebilirler. TMK m. 166/lII’te eslerin diizenledigi
bosanma protokoliine hakimin miidahale edebilecegi diizenlenerek, sozlesme serbestisinin bir gérinimii
olan icerik belirleme serbestisine sinir getirilmistir. Bu makalede, once bosanma protokoliiniin hukuki
niteligi ve protokoliin zorunlu ve ihtiyari icerigi incelenecek, ardindan, hakimin bosanma protokoliine
miidahale etme yetkisinin kapsami ve sinirlan sézlesme serbestisi ilkesi cercevesinde degerlendirilecektir.
Son olarak hakimin miidahalesinin sonuclar incelenecektir.

Anahtar Kelimeler:
Anlasmali Bosanma, Bosanma Protokolii, Hakimin Onay1, Hakimin Miidahalesi, S6zlesme Serbestisi.

Abstract:

The institution of consensual divorce, which constitutes a general and absolute ground for divorce,
grants spouses the opportunity to terminate the marital union by mutual and free will. In order for the
court to decree a consensual divorce, the spouses must reach an agreement concerning the financial
consequences of the divorce and the arrangements pertaining to the children. This agreement is referred
to as a divorce settlement, divorce protocol, or consensual divorce protocol. While the financial aspects
of the divorce and matters relating to the children constitute the mandatory content of the protocol,
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its scope is not confined to these elements. It is legally permissible for the spouses to include additional
provisions beyond these core matters. Indeed, divorce protocols are classified as contracts under
private law, and thus the principle of freedom of contract is applicable to them as well. Accordingly, the
parties are at liberty to determine the content of the protocol within the bounds of legal limitations.
However, Article 166/l of the Turkish Civil Code introduces a restriction to this contractual freedom

by authorizing the judge to intervene in the divorce protocol drafted by the spouses, thereby placing

a substantive limit on the principle of party autonomy. This article first examines the legal nature of

the divorce protocol along with its mandatory and optional components, followed by an analysis of the
scope and limits of the judge’s power to intervene in the protocol within the framework of the principle
of freedom of contract. Finally, the legal consequences of judicial intervention will be addressed.

Keywords:
The Uncontested Divorce, Divorce Protocol, Judge’s Approval, Judge’s Intervention, Freedom of Contract.
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5510 Sayil1 Kanun Uyarinca Yersiz
Odemelerin Geri Alinmasina iliskin
Giincel Tartismalar ve Anayasa
Mahkemesi’'nin Konuya Yaklagimi ©

The Current Discussion on the Refund of Undue Payments
Under the Law No. 5510 and the Constitutional Court’s
Approach to the Issue

Dr. Ogr. Uyesi Sebnem KILIC

Oz:

5510 sayili Sosyal Sigortalar ve Genel Saglik Sigortas1 Kanunu’nun madde 96 hitkmii, bu Kanun kapsaminda
fazla veya yersiz olarak yapildigi tespit edilen her tiirli 6demenin iade esaslarini diizenlemektedir.
Madde, iadesi gereken 6demeler acisindan bir sure sinirn ongormekte ve bu acidan sigortalinin kasith
veya kusurlu davranisindan dogan hatali islemlerle Sosyal Glivenlik Kurumunun hatali islemlerini
birbirinden ayirmaktadir. Sigortaliya yapilan yersiz 6demeler, sigortalinin Kurumdan alacagi varsa bu
alacaklarindan mahsup edilir, alacaklari yoksa genel hiikiimlere gore geri alinir. Diger taraftan, yersiz
odemelerin iadesi sigortaliya yapilan gelir ve ayliklarda kesintiye yol aciyorsa bu kesintiye iliskin de

bir sinir ongorulmustiir. Bununla birlikte, soz konusu esaslar disinda iade usuliinde kanun diizeyinde

baska bir ayirnma gidilmemistir. Makale cercevesinde s6z konusu esaslar ve Anayasa Mahkemesi kararlari
incelenecektir. Incelenen kararlarda, kamu yarar ve bireysel yarar arasindaki dengenin saglanmasi
acisindan somut olaydaki “Odeme takvimi, hukuki belirlilik, idarenin muterafik kusuru halinde faiz
talepleri, yersiz 6deme tespitinin yapildigi doneme kadar gecen siire, borclunun yeniden sigortali
olabilme imkan ve calisma caginda olup olmamas1” gibi hususlarin titiz bir degerlendirmeden gecirildigi
goriilmektedir. Bu baglamda konu, Anayasa Mahkemesi’nin kararlarinda yer verdigi esaslar ve mevzuatin
glincel haline yonelik elestirilerimiz cercevesinde ele alinacaktir.

Anahtar Kelimeler:

Yersiz Odemelerin iadesi, Anayasa Mahkemesi Kararlari, Aylik ve Gelirlerin Kesilmesi, 5510 Sayili Kanun Madde
96, Sosyal Sigorta Islemleri.
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Abstract:

The Article 96 of the Social Security and General Health Insurance Law No. 5510 regulates the scope and
content of refunds for payments that are determined to have been made excessively or unduly. The Article
stipulates a time limit for the payments to be refunded and makes a distinction between fraudulent
transactions arising from the intentional or faulty behavior of the insured and erroneous transactions of

the Social Security Institution. Undue payments made to the insured shall be offset against the insured’s
receivables from the Institution, if any; otherwise, they shall be refunded according to general provisions.

On the other hand, if the refund of undue payments results in the interruption of pensions and benefits
already paid to the insured, an amount limit is also stipulated for the deduction. However, apart from

these principles, no other distinction is made at the legal level in the refund procedure. Within the
framework of this research article, these principles and the decisions of the Constitutional Court will be
analyzed. In the relevant decisions, in order to ensure the balance between public interest and individual
interest, the conditions of the concrete case such as “the payment schedule, legal certainty, interest

claims in case of mutual fault of the administration, time until non-compliance is detected, the possibility

of the debtor to be insured again and whether the debtor is of working age” are meticulously evaluated.

In this vein, the principles laid down by the Constitutional Court in its decisions will be discussed within

the framework of our criticisms of the current legislation.

Keywords:

Refund of Undue Payments, Constitutional Court Decisions, Interruption of Pensions and Benefits, Article 96
of Law No. 5510, Social Insurance Transactions.
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Hukuk Teknolojileri ve Adalete
Erisimdeki Donitstiirici Etkilerio

Legal Technologies and Their Transformative Effects on
Access to Justice

Nazll TURHAN ©
Prof. Dr. Fulya llgin GONENC

Oz:

Gectigimiz on yilda yasanan teknolojik ilerlemeler yasamin her alaninda oldugu gibi adalet sisteminde

de onemli degisimlere neden olmustur. Ozellikle bilisim alaninda devam eden yenilikci teknolojiler
hukuk hizmetlerinin saglanmasinda kokli degisimlere zemin hazirlamaktadir. Son yillarda “hukuk
teknolojileri” adi1 altinda teknoloji ve hukuk alanlarin1 birbirinden ayrilmaz kilan bir disiplinin hizla
biiyuidiigii gozlemlenmektedir. Bilisim araclarinin hukuk profesyonelleri tarafindan mesleki faaliyetlerde
kullanmasiyla gelisim gosteren alan, multidisipliner bicimde blylimeye devam etmektedir. Baslarda
hukuk mesleklerini gelistirme ve donistiirme potansiyeline sahip oldugu disiinilen bu yeni alanin,
aslinda yalmizca hukuk profesyonellerini degil, adalete erismek isteyen her bireyin haklar biitinini
gliclendirecegi ve destekleyecegi ongoriilmektedir. Hukuk teknolojilerinin, adalete erisimde oynayacagi
etkin roliin otesinde, adalet kavramini daha da dinamiklestirecegi ve toplum ile olan senkronizasyonunu
standardize ederek bir devrime zemin hazirlayacagi distiniilmektedir. Calismamizda hukuk teknolojilerinin
glincel kazanimlar, islevselligi ve hukuk meslekleri acisindan yeniden sekillendirdigi gorevler ile toplum
ve adalet arasindaki iliskinin soyut yanindan ziyade yasamin icerisinde dinamik ve islevsel potansiyeline
odaklanilmaktadir.

Anahtar Kelimeler:
Adalete Erisim, Hukukta Dijital Dontsiim, Hukuk Egitimi, Hukuk Teknolojileri (Legal Tech), Yapay Zeka.

Abstract:

Over the past decade, technological advancements have led to significant transformations in various
aspects of life, including the judicial system. In particular, ongoing innovations in information
technologies are reshaping the provision of legal services. In recent years, a rapidly developing field
known as “legal technologies” has emerged, integrating law and technology comprehensively. This field
continues to expand as legal professionals increasingly incorporate digital tools into their professional
activities, evolving in an interdisciplinary context. Initially, legal technologies were primarily focused
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on enhancing and modernizing legal professions. However, their scope has broadened, now offering the
potential to strengthen and safeguard the rights of not only legal professionals but also all individuals
seeking access to justice. Beyond facilitating access to justice, legal technologies are expected to
contribute to the dynamism of legal concepts and pave the way for a paradigm shift by aligning the
justice system more effectively with societal needs. This study examines the current advancements in
legal technologies, their practical applications, and their impact on the evolving responsibilities of the
legal profession. Rather than adopting an abstract theoretical approach, it explores the dynamic and
functional role of these technologies in shaping the relationship between law, society, and justice.

Keywords:
Access to Justice, Artificial Intelligence, Legal Education, Legal Technologies (Legal Tech), Digital
Transformation of Law.
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Kiralananin Erken Tahliyesinde
Ikame Kiraci Bularak Sorumluluktan
Kurtulmao

Relief from Liability by Finding a Substitute Lessee in the
Early Release of the Lease

Ars. Gor. Dr. Sinan USTA ©

Oz:

Kiralananin sozlesmede belirlenen siireye veya fesih bildirim suresine uyulmaksizin kiraci tarafindan,

kira sozlesmesini sona erdirmek amaciyla kiraya verene iade edilmesi durumunda erken tahliye soz
konusu olmaktadir. Erken tahliye durumunda kiralanan tahliye eden onceki kiracimin sorumlulugu,
isvicre hukukunda kural olarak sézlesme siiresinin sonuna kadar veya s6zlesmenin sona erdirilebilecegi
ana kadar devam eder. Tirk hukukunda ise dnceki kiracinin sorumlulugu, kiralananin benzer kosullarla
kiraya verilebilecegi makul sire ile simrlidir. Belirtilen siirelerde kira bedelini 6deme yiikimliligiinden
ve sozlesme kapsamindaki diger yiikiimliiliiklerden kurtulmak isteyen kiraci, kiraya verenden kabul
etmesi beklenebilecek, ddeme giiciine sahip ve kira iliskisini ayn1 kosullarla devralmaya hazir ikame
kirac1 bulmasi gerekmektedir. isvicre hukukunda, kiralananin erken iadesi durumunda énceki kiracinin
makul yeni bir kiraci onerisinde bulunmamasi durumunda, kira sozlesmesindeki yukiumlulikleri devam
eder. Turk Hukuk Sisteminde ise kiraci, ikame kiraci onerisinde bulunmasi gerekmeksizin, kiralananin
iadesi durumunda makul siire sonunda kendiliginden sozlesme kapsamindaki sorumluluklarindan kurtulur.
Bu farkliik nedeniyle Tirk hukukunda taraflarca ikame kiraci bulmaya calisarak sorumluluktan kurtulma
yoluna basvurulmasi tercih edilmemektedir. Calismamizda isvicre hukuku uygulamasinda ve Tiirk
hukukunda ikame kiraciliga iliskin doktrinde tartismali goriilen hususlar incelenmis; Tiirk hukukunda

bu kavramin uygulanabilirliginin artinlmasi icin yargi kararlan dikkate alinarak céziim onerilerinde
bulunulmustur.

Anahtar Kelimeler:
Kira Sézlesmesi, Erken Tahliye, ikame Kirac1, Makul Siire, Odeme Giicii.

Abstract:

In the event that the leased property is returned by the lessee to the lessor before the expiration of

the term specified in the lease agreement or without complying with the termination notice period in
order to terminate the lease agreement, early release is considered. In the case of early release, the
previous lessee’s liability under Swiss law generally continues until the end of the lease term or until
the agreement can be terminated. Under Turkish law, on the other hand, the liability of the previous
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lessee is limited to the reasonable period during which the leased property can be re-rented out under
similar conditions. The lessee, who wishes to be relieved from the obligation to pay the rent and other
obligations under the contract, must find a substitute lessee who is capable of payment and ready to
take over the lease relationship on the same terms, which the lessor can be expected to accept. Under
Swiss law, in the event of early return of the leased property, the former tenant remains liable under
the lease agreement unless they propose a reasonable new lessee. In contrast, under the Turkish legal
system, the lessee is released from the obligations under the lease agreement upon the return of the
leased property, after a reasonable period, without the requirement to propose a substitute lessee. Due
to this difference, in Turkish law, parties generally do not prefer to seek a substitute lessee in order to
be released from liability. In this study, the controversial aspects of substitute tenancy under Swiss law
and Turkish law have been examined within the framework of legal doctrine. Furthermore, taking into
account judicial decisions, solution proposals have been presented to enhance the applicability of this
concept within Turkish law.

Keywords:
Lease Agreement, Early Release, Substitute Lessee, Reasonable Term, Solvency.
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